T he Supreme Court's classification of arbitration as "substantive" in nature' jeopardized successful invocation of the federal Arbitration Act 2 in cases in which jurisdiction was based on diversity of citizenship. Consistent with that classification, the Erie-Guaranty Trust doctrine 3 seemingly mandated that state law govern judicial treatment of an arbitration agreement in simple diversity cases. Recently, however, in Prima Paint Corporation v. Flood & Conklin Manufacturing Company, 4 the Supreme Court held the Act properly applicable to diversity cases involving contracts in interstate commerce, refusing to consider referent state contract law. 5 In interpreting the Act, the Court ruled that an arbitration provision is severable from other portions of an agreement for purposes of adjudicating contractual validity: issues which go to the enforceability of the entire contract will be resolved by the arbitrator, while the validity of the "making" of the arbitration clause itself will be judicially determined. 6 a broad arbitration clause encompassing any disputes arising out of "this Agreement."' 2 When a controversy arose under the consulting arrangement, Flood & Conklin requested arbitration. 13 Invoking diversity jurisdiction, 14 Prima sought recission of the consulting provision in a federal district court, alleging fraud in the inducement of that agreement. Flood & Conklin then moved for a stay of legal proceedings pending arbitration as provided by section 3 of the Act. 15 In granting the motion to stay, the district court found the arbitration clause sufficiently broad to require arbitral determination of the validity of the consulting agreement and, relying upon the "separability doctrine," held that Prima's claim of fraud in the inducement of the contract generally was a question for the arbiters, although a specific identical allegation with respect to the arbitration clause would have required judicial resolution. 16 The Court of Appeals for the Second Circuit denied Prima's appeal 1 7 and the Supreme Court affirmed the dismissal. While agreeing that the Arbitration Act mandated application of the principles of separability in the federal courts, the Supreme Court located the source of those precepts in section 4 of the Act, rather than in the substantive provisions of section 2.18
effectuate "an orderly transfer of the assets of the defendant [F & C] to the plaintiff [Prima Paint] , and [the agreement] contemplated and intended that the defendant would consult, advise, assist and help the plaintiff so as to insure a smooth transition of manufacturing operations .... , together with the sales and servicing of customer accounts and the retention of the said customers." 388 U.S. at 401 n.6. See text following note 55 infra.
" 388 U.S. at 398. The pertinent portion of the arbitration agreement stated: "Any controversy or claim arising out of or relating to this Agreement, or the breach thereof, shall be settled by arbitration in the City of New York, in accordance with the rules then obtaining of the American Arbitration Association...."
Is Id. Prima Paint refused to payp the first installment due under tho purchase agreement, claiming that F & C had fraudulently misrepresented itself as solvent. In fact, a week after the sales contract had been signed, and before the consulting agreement was entered into, F & C filed a voluntary petition for bankruptcy under Chapter XI of the Bankruptcy Act, 11 U.S.C. § § 701-1255 (1964) . In a letter to F & C's attorneys, Prima Paint alleged fraudulent inducement of both contracts. However, in the actual suit for recision filed by Prima Paint, the complaint referred to fraudulent inducement of the consulting agreement alone. 388 U.S. at 398-99.
14 Prima Paint was a Maryland corporation, while F & C was incorporated in New Jersey. 388 U.S. at 397.
15 Id. at 399; Arbitration Act, 9 U.S.C. § 3 (1964 
ARBITRATION ACT
Moreover, the Court chose not to extend the Act to the states, 19 despite. dictum favoring extension in several earlier circuit court opinions. 20 The Arbitration Act divides naturally into two segments. Sections 1 and 2 set forth in broad, substantive terms the congressional desire to quell traditional judicial hostility to arbitration. 21 20 See Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F. 2d 402, 407 (2d Cir. 1959) ; cases cited note 52 infra. 21 See 9 U.S.C. § § 1-2 (1964) ; COMMITTEE ON THE JUDICIARY, To MAKE VALID AND ENFORCEABLE CERTAiN AGREEMENTS FOR ARBITRATION, S. R P. No. 536, 68th Cong., Ist Sess. 2-3 (1924) Sess., ser. 4, vol. 1, at 6, 16, 28 (1924) . However, because of a dispute among members of the American Bar Association, thet task of writing the actual uniform state law was referred to the National Conference of Commissioners on Uniform State Laws. Report of Committee on Commerce, Trade and Commercial Law, 50 A.B.A. REP. 353, 359 (1925 § § 12-1501 § § 12- to -1517 § § 12- (Supp. 1967 ; ILL. ANN. STAT. ch. 10, § § 101-23 (Smith-Hurd Supp. 1967) ; MD. ANN. CODE art. 7, § § 1-23 (Supp. 1967) ; MAss. ANN. LAws ch. 251, § § 1-19 (Supp. 1966) ; MINN. STAT. ANi. § §572.08-.30 (Supp. 1967) ; PA. STAT. ANN. tit. 5, § § 161-181 (1963) ; Wyo. STAT. ANN. § § 1-1048 § § 1- .1-.21 (Supp. 1967 .
irrevocable, and enforceable" all written arbitration agreements contained in maritime transactions or contracts involving commerce, with the exception of situations where grounds "exist at law or in equity for the revocation of any contract." 22 However, section 1 restricts the scope of the Act to interstate arbitration agreements by defining "commerce" as "commerce among the several States or with foreign nations. '23 Accordingly, these "enabling" sections appear to be an exercise of the commerce power. 24 Sections 3 through 13 constitute the "procedural" devices for implementing the mandate of section 2.25 Section 3 authorizes any federal court to stay trial of an action pending arbitration, while section 4 grants district courts power to compel arbitration if there is a valid arbitration agreement. 26 Further, the latter provision directs the courts to adjudicate a claim, rather than defer to the arbitrators, "[i] f the making of 229 U.S.C. § 2 (1964) : "A written provision in any maritime transaction or a contract evidencing a transaction involving commerce to settle by arbitration a controversy thereafter arising out of such contract or transaction, or the refusal to perform the whole or any part thereof, or an agreement in writing tol submit to arbitration an existing controversy arising out of such a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract." PnoB. 580, 585-98 (1952) . But see Note, 46 TXAs L. Rnv. 260, 262-65 (1967) . 5 9 U.S.C. § § 3-13 (1964) . § 3 (1964) : "If any suit or proceeding be brought in any of the courts of the United States upon any issue referable to arbitration under an agreement in writing for such arbitration, the court in which such suit is pending, upon being satisfled that the issue involved in such suit or proceeding is referable to arbitration under such an agreement, shall on application of one of the parties stay the trial, of the action until such arbitration has been had in accordance with the terms of the agreement, providing the applicant for the stay is not in default in proceeding with such arbitration."
Section 4 provides in part:' "A party aggrieved [by a violation of section 2] may petition any United States district court which, save for such agreement, would have jurisdiction under Title 28, . . . for an order directing that such arbitration proceed in the manner provided for in such agreement. '. . The court shall hear the parties, and upon being satisfied that the making of the agreement for arbitration or the failure to comply therewith is not in issue, the court shall make an order directing the parties to proceed to arbitration in accordance with the terms of the agreement.... If the making of the arbitration agreement or the failure, neglect, or refusal to perform the same be in issue, the court shall proceed summarily to the trial thereof... ." 9 U.S.C . § 4 (1964) .
[Vol. 1968: 588 the arbitration agreement" is in question. 27 The subsequent sections of the Act provide for the successful completion of arbitration and enforcement of an award, limiting judicial modification or reversal to instances of obvious fraud, corruption, prejudice, or mistake on the part of the arbitrator. adjudicate a claim if "the failure, neglect, or refusal to perform" the arbitration agreement is in issue. While this could be construed to permit the avoidance of arbitration by a party's mere refusal to comply with the agreement, such anlinterpretation would tend to subvert the purpose of the Act. Therefore, this provision might be read as allowing judicial determination only when the failure 'to perform is due to a dispute concerning the making of the arbitration agreement. But see Baum & Pressman, supra note 21, at 252. 289 U.S.C. § § 5-13 (1964) . Section 5 grants a federal court power to appoint an arbitrator if the parties should fail to agree, or if no provision was included in the agreement for an appointment. Section 7 conveys the subpoena power to the arbitrator, whether the arbitrator be appointed by the court or selected by the parties. Section 9 provides for the enforcement of arbitration awards, and, apparently, a party to an award may file an application for federal court enforcement without meeting the normal jurisdictional requirements, see notes 94-96 infra and accompanying text, so long as the award was rendered within that court's district. However, there would seem to be no rational basis for permitting freer access to a federal remedy 'where an award has been made ( § 9) than where arbitration has not yet taken place ( § 4), since the statute attempts to validate all arbitration agreements within the confines of the Act ( § 2), rather than merely those agreements which have attained award status.
Section 10 provides for vacation of an award: "(a) Where . . . procured by corruption, fraud, or undue means. (b) Where there was evident partiality or corruption in the arbitrators ....
(c) Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by 'which the rights of any party have been prejudiced. The various state statutes similarly limit the scope of judicial review of an arbitrator's award, primarily in order to prevent the undue delay and expense which arbitration is designed to avoid. See, e.g., ALA. CODE tit. 7, § 842 (1960) ; MAss. ANN. LAws ch. 251, § 12 (Supp. 1966) ; Mo. ANN. STAT. § § 435.100, 435.110 (1949) ; WAsH. REV. CODE § 7.04.160, 7.04.170 (Supp. 1956 ). See also W. STURGEs, COM-MERCIAL ARITBhAONS AND AwAPDs § 360-70 (1930) ; Cohen & Dayton, The New Federal Arbitration Law, 12 VA. L. REv. 265, 273 (1926) .
Such restricted judicial review may lead to undesirable consequences, as indicated by a recent Second Circuit opinion, Standard Chlorine, Inc. v. Leonard, 384 F.2d 304 (2d Cir. 1967) . After the plaintiff had brought an action in a district court for breach of contract, fraud, and recision, the defendant moved for a stay of the legal proceedings pending arbitration. The district court granted the motion, and the Second Circuit dismissed the appeal. The circuit court noted that a section 3 stay order under the Arbitration Act was not a "final decision' within 28 U.S.C. § 1291 (1964) . Hence, the plaintiff could only prevail if the stay order fell within one of the exceptions to the finality Vol. 1968: 588"1 Recourse to these remedies, however, is dependent upon the satisfaction of traditional jurisdictional prerequisites for entry into the federal courts. 2 9 Congressional discussion of the Act's constitutional foundation centered upon the power given Congress in article III to regulate procedure in the federal courts. 3 0 Had the statute been solely an exercise of that power, however, there would have been no need to limit its provisions to arbitration 'agreements in interstate contracts. 3 ' Consequently, the bifurcated composition of the Act suggests that it rests on dual constitutional grounds, the article M power and the commerce clause. 32 requirement contained in 28 U.S.C. § 1292(a) (1) (1964) , which provides that "Interlocutory orders. . . granting, continuing, modifying, refusing or dissolving injunctions ..." are appealable. The court felt bound by the Supreme Court decision in Baltimore Contractors, Inc. v. Bodinger, 348 U.S. 176 (1955) , which indicated that an order staying a suit pending arbitration was an interlocutory injunction under § 1292, and thus appealable, only if the stay sought was of a "law type action." 384 F.2d at 307. The stay of an "equity type proceeding" was to be considered an order within the legal action, and thus not appealable. Id. Characterizing, the plaintiff's complaint as equitable, the Second Circuit dismissed the appeal. Thus, due to the strict confines of judicial review under the Arbitration Act and the numerous comparable state statutes, a party asserting merely an equitable attack upon a contract containing an enforceable arbitration agreement will obtain judicial treatment of that claim only if he is able to demonstrate corruption or obvious mistake on the part of the arbitrator. Since the arbitrator will be determining "legal" as well as "commercial" questions, the lack of any effective judicial review in this instance would seem highly questionable and, perhaps, an unconstitutional denial of due process. 915, 916, 918-19 (1960 § 1652 (1964) ), Swift had required the federal courts, in the absence of applicable federal statutes, to adhere to state statutory but not state decisional law. Thus, the federal courts were to loold to federal precedent and the "federal common law" when litigating a state-created cause of action. See note 35 infra. For modem references to "federal common law" see notes 54 and 113 infra.
35 304 U.S. at 74-77. Erie actually raised three constitutional grounds for overruling Swift v. Tyson. See note 34 supra. In addition to denial of equal protection, the Swift rule was thought to be contrary to: (1) the separation of power within the federal government in that it ascribed a legislative function to the judiciary in violation of article I of the Constitution; and (2) policy being fostered by the granting or withholding of a procedural remedy, in order to assure that the outcome of the dispute be identical in either judicial system. 39 Thus, in attempting to make the local federal court "only another court of the State" in diversity cases, a federal procedure was to be deemed "subsiantive" for purposes of Erie if it substantially affected the outcome of the state-created claim. 40 Since numerous states were opposed to arbitration, 41 invocation of the "outcome-determinative" standard seemingly precluded enforcement of the Arbitration Act in a federal diversity case.
This assumption was borne out in Bernhardt v. Polygraphic Company Of America. 42 In Bernhardt the Supreme Court held that the "procedural" 198 (1956) . In Bernhardt the plaintiff brought suit in a Vermont state court for damages resulting from his discharge under an intrastate employment contract. The employer removed to a federal district court on diversity grounds. Taking advantage of a broad arbitration clause in the employment contract, the plaintiff moved for a stay of court proceedings pending arbitration under § 3 of the Arbitration Act. The Second Circuit reversed the lower court's denial of a stay, holding that even if the contract in question was not interstate in character, and thus not within the ambit of § 2 of the [Vol. 1968: 588 terms of the Act must be read in conjunction with sections 1 and 2, which "define the field in which Congress was legislating."
43 Consequently, the statute was interpreted as not encompassing the intrastate contract involved in that case.'4 Moreover, the Bernhardt Court -declared that arbitration could no longer be classified as procedural, because " [it] substantially affects the cause of action created by the State."
45 Thus, the "procedural" remedies of the Act could not be applied as an exercise of the article If power since such an application would render the Act unconstitutional under the Erie-Guaranty Trust doctrine by substituting a federal "outcome" for a contrary state result upon a state cause of-action. 46 After "Bernhardt circuit courts disagreed as to whether state or federal law should govern the disposition of a diversity case involving an arbitration agreement within a contract evidencing a transaction in interstate commerce, and thus within the ambit of the Arbitration Act. 47 In the leading case of Robert Lawrence Company v. Devonshire Fabrics, Incorporated, 48 the defendant sought a section 3 stay of the plaintiff's action for fraud in the inducement of an interstate sales contract. In deciding whether the validity of the primary contract was to be determined by the federal court or the arbiter, the Second Circuit interpreted the arbitration clause agreed upon by the parties in. terms of section 2 of the Act. 4 44 Id. at 200-01. The Court, therefore, did not need to decide whether the contract in Bernhardt would have been excluded under the last clause in § 1 of the Arbitration Act, which exempts from the Act "contracts of employment of -seamen, railroad employees, and any other class of workers engaged in foreign or interstate commerce." 9 U.S.C. § 1 (1964); see 350 U.S. at 201, n.3; note 23 supra. Had the Court assumed that § 3 was singly procedural and granted the motion to stay the state cause of action, the outcome would have been substantially different from that of the state court. Under the applicable Vermont law, arbitration agreements were not enforceable and the ultimate resolution of contractual validity would have been reached by a court and not by an arbiter. 350 U.S. at 204-05, citing Mead v. Owen, 83 Vt. 132, 135, 74 A. 1058 , 1059 (1910 911 (1960) , refused to apply the Arbitration Act to the states in a diversity case. In Lummus the plaintiff instituted an action in the district of Puerto Rico for rescission of a'construction contract, and the defendant moved in a New York state court to compel arbitration. The plaintiff removed to a New York federal district court on the basis of diversity, obtaining a preliminary injunction against ,arbitration in New York. On appeal, the circuit court applied New York law in vacating the injunction. Dismissing the:plaintiff's action as a disguised attempt to avoid arbitration, id. at 930, the court, in dictum, eschewed the "separability doctrine" advocated in Lawrence. Instead, the First Circuit noted that the parties' contacts with New York would have dictated application of New York law. Id. at 923-24.
The Lummus choice of laws approaclx may not be objectionable in terms of the equal protection question raised by Erie, see notes 33-36 supra and accompanying text, since, theoretically, whenever the state has a legitimate interest in the contract in dispute, the same law would apply in both the state courts and federal courts within that state. However, the conflicts analysis virtually nullifies the provisions of the Arbitration Act in diversity cases because state interest in the enforcement of contracts of any type is probably equal or superior to the federal interest in promoting arbitration. Lummus, then, merely effectuated in a novel form the emasculation of the Act seemingly permitted by Bernhardt. Thus, while Lawrence required the judiciary to indulge in what can be reasonably described as "judicial legislation," see notes 118-20 infra and accompanying text, Lummus significantly limited a valid federal statute. r 388 U.S. at 400-01; see 9 U.S.C. § § 1-2 (1964) .
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arbitration clause, did not itself encompass such a transaction. While in addition to consultation the agreement provided for a transfer of a list of interstate customers and a covenant not to compete, it did not embrace an actual "transaction involving commerce" in the same manner as the original sales contract. 56 To bring the consulting provisions within the Act, the Court noted that the agreement was designed to effectuate the transfer of ownership and was thus an adjunct to the sales contract.
57
The facts of Prima substantiate the Court's reasoning that the two agreements were "inextricably tied," for they jointly provided for the transfer and continued operation of the interstate paint business. 58 11 388 U.S. at 401 & n. 6. See note 11 supra. 57 388 U.S. at 401. It may have been unnecessary to read the consulting agreement into the sales contract in order to bring the arbitration clause within the § 2 prerequisite of a "contract evidencing a transaction involving commerce," 9 U.S.C. § 2 (1964) , since the lists of Flood & Conklin's interstate customers were appended to the consulting agreement. But see text following note 60 infra. Yet, the consulting agreement was primarily a personal employment contract between Prima Paint and Flood & Conklin's chairman of the board. 388 U.S. at 397. Since Bernhardt involved an employment contract held to be beyond the scope of the Arbitration Act, the Prima Court apparently felt constrained to seek a basis other than that presented by the customer lists for bringing the consulting agreement within the Act, even though Bernhardt was decided on the basis of the intrastate character of that employment contract and thus would not appear to present a binding precedent. See note 42 supra and text preceding note 47 supra.
The dissenters argued that the "commerce" of §2 encompassed only the interstate transfer of physical goods between merchants. 388 U.S. at 409-10 & nn.2-3 (Black, Douglas, Stewart, JJ., dissenting). Contra, Joint Hearings, supra note 21, at 39; Committee on Commerce, supra note 21, at 154-55, citing American Express Co. v. Iowa, 196 U.S. 133, 143 (1905) . However, the only evidence set forth by the dissenters to substantiate this limitation was (1) the fact that the sponsors of the legislation were merchants, 388 U.S. at 409, n.2 (see representative list of sponsors of the Arbitration Act in Brief for American Arbitration Ass'n as Amicus Curiae at Appendix, Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967) , and (2) the use of the phrase "involving commerce" rather than the words "affecting commerce" which are employed in some other commerce, clause degislation, such as the Federal Employers' Liability Act, 45 U.S.C. § 51 (1964) . 388 U.S. at 410, n.3. The legislative history of the Arbitration Act does not reveal any congressional intention to restrict the statute to goods between merchants. Cf. Joint Hearings, supra note 21, at 7, 16, 27-28. Moreover, § 1 of the Act defines "commerce" in strict commerce clause language: "commerce among the several States or with foreign nations." The section would thus appear to be an absolute invocation of the commerce power. See S. REP. No. 536, 68th Cong., 1st Sess. 1 (1924); 65 CONG. REc. 1931 REc. (1924 (remarks of Representative Graham). In addition, §1 does exclude some types of interstate contracts. See note 23 supra. Thus, if Congress meant to limit the Act as the dissenters suggest, it would seem likely that the section would have been made similarly explicit.
's The president of Prima Paint admitted in an affidavit that the consulting agreement was "intended" for the "orderly transfer of the assets." 388 U.S. at 401, n.6. See note 11 supra. Arguably, the short period of three weeks between the signing of the two [Vol.1968: 588 Nonetheless, the Court's language may be unduly broad. Had the consulting agreement been entered into six months instead of three weeks after the sales contract, the former presumably would still have been made for the purpose of promoting the company's "continuing operations. ' 5 9 In such a situation, however, grafting the arbitration provision onto the initial sales contract would arguably be an unwarranted extension of the parties' probable intent to arbitrate only those disputes arising under the consulting contract.
60 Nevertheless, the Court's compulsion to annex the consulting agreement to the sales contract may have revealed the outside limitations on the scope of the act.
61
Having established the federal Act's applicability to the arbitration provision in Prima, the majority considered whether the Act prescribed arbitral or judicial determination of Prima's claim that the consulting contracts suggests that the contracts were related, particularly in light of the nature of each agreement-one provided for the transfer'of assets, and the other for the more profitable use of those assets by the buyer. Indeed, the management experience ofFlood & Conklin's board chairman would be of questionable value if there were no actual sale of Flood & Conklin's facilities to Prima. However, a party may be more willing to agree to arbitrate disputes arising out of a contract for advice and consultation than those resulting from the transfer of a business, since the former involves a promise of personal service and may 'not be as susceptible to satisfactory judicial enforcement as is an executory contract for the sale of a business.
59 See 388 U.S. at 401.
60
In Prima the parties may have felt that a clash of opinion might be generated by the consulting agreement and that arbitration should be provided as a means of amicably resolving any differences. Moreover, the complaint only alleged fraud in the making of the consulting agreement, which might suggest that the parties didl not intend the arbitration agreement to cover the sales contract. 388 U.S. at 398 & n.2. See note 13 supra. Thus, it would appear that the arbitration provisions were only designed to apply to the consulting agreement. Yet the Court omits any discussion of the parties intent as to the scope ;of arbitration under the arbitration clause. This seems inconsistent with the Court's treatment of contractual intent in its discussion of the "separability doctrine." 388 U.S. at 402; see note 67 infra. In presenting the elements of that doctrine, the Prima Court agreed with the Second Circuit in Lawrence, 271 F.2d at 1961) . The majority opinion implied that the conjunction of a multi-state customer list, a provision for advice and consultation, and a covenant not to compete is insufficient to satisfy the § 2 requirement that an enforceable arbitration clause be part of a contract evidencing a transaction involving commerce. 9 U.S.C. § 2 (1964) ; note 22 supra. Conversely, the majority rejected the dissent's position that the Arbitration Act applies only to "contracts between merchants for the interstate shipment of goods." 388 U. S. at 401 n.7, 409-10 (Black, J., dissenting); see note 57 supra. As a result the Prima Court apparently defined a "transaction involving commerce" as an agreement which has an immediate effect upon interstate commerce. 125, 127 (1966) , the actual intent to arbitrate the legal question of contract validity is likely to be non-existent. Thus, arbitration in this instance would not be "in accordance with the terms of the agreement," since it would violate an implied understanding that questions of contractual validity be judicially determined. Moreover, if the arbitrator subsequently decides that the primary contract is valid, a court is presented with the anomaly of having enforced one clause to declare the invalidity of the entire agreement. 388 U.S. at 425 (Black, J., dissenting). Perhaps the strongest argument against the "separability doctrine" is the lack of procedural safeguards for the resolution of essentially "legal" issues. Since arbitrators are usually non-judicial officers chosen for their practical expertise, their primary efforts are directed toward compromising the interests of the parties and not to observing the precedential impact of previous determinations. See Comment, Judicial Review of Arbitration: The Role of Public Policy, 58 Nw. U.L. RPv. 545, 547 (1963) . In addition, technical expertise would seem of limited value in adjudicating legal issues, especially since procedural devices such as rules of evidence, burden of proof, and res judicata are not generally incorporated into the arbitration proceedings. See Kochery, supra note 35, at 93, n.89; cf. Nussbaum, supra note 53, at 614-15. As was stated by the dissent in Prima: "['Jhe arbitrators the Court holds are to adjudicate the legal validity of the contract need not even be lawyers, and in all probability will be nonlawyers, wholly 193, 194-95, 203-06, 213-14 (1966) . But see Bernstein, The Impact of the Uniform Commercial Code Upon Arbitration: Revolutionary Overthrow or Peaceful Coexistence?, 22 ARB. J. 65 (1967) .
63 The majority held that the arbitration provision involved in the present case was easily broad enough to encompass Prima's claim of fraud. 388 U.S. at 406. Since New York law requires the opposite conclusion, the Court must have applied federal law in its interpretation. See note 49 supra.
Locating the separability doctrine in § 4 of the Act created textual difficulties for the Court. Section 4 provides a remedy for the party aggrieved by a failure to arbitrate, giving a federal court with jurisdiction the power to compel arbitration unless the making of the arbitration agreement or the failure to comply with it are in issue. Thus, § 4 limits judicial consideration of contractual validity to those instances when the legitimacy of the arbitration clause or the fact of performance under it is questioned. Section 3, on the other hand, applies where, as in Prima, a suit has been instituted and the defending party seeks a stay of judicial proceedings for the purpose of arbitrating. Facially, § 3 requires that a stay be granted unless the issue in the suit was not intended to be arbitrable under the parties' agreement. See notes 26-27 supra and accompanying text. Apparently believing that a § 3 test of intention to arbitrate would mandate judicial iconsideration of all issues where fraud in the inducement of a contract is alleged while a § 4 separability doctrine would not, the Court read the separability doctrine of § 4 into § 3 in order to avoid a potential race to the courthouse whenever the validity of the entire contract is in question. 388 U.S. at 403-04. Why this circuitous route was necessary is not apparent. Granting that § 4 mandates severable treatment of an arbitration clause, this merely raises the further question whether a general allegation of fraud in the inducement of a contract puts the making of the arbitration agreement in issue. 388 U.S. at 410 (Black, I., dissenting). It is certainly not manifest that the latter question requires a negative answer. It should be noted, however, that the Lawrence court located the source of the separability doctrine in § 2 of the Act. 271 F.2d at 404-07. The Prima Court apparently grounded the doctrine in § 4 rather than in § 2 because the former is more explicit in its treatment of the arbitration clause as severable from the entire contract. Nonetheless, in a footnote, the Court in Prima implied that the separability doctrine is not inconsistent with, and encompassed by, the "savings clause" of § 2. 388 U.S. at 404 & n.12. Arguably the separability doctrine is contrary to the policy of the § 2 savings clause-to make arbitration agreements as enforceable, but not more so, than any other contract. By severing the arbitration clause from the container contract, the Court gives it a sanctity no other term of the contract has. Moreover, such treatment can hardly comport with the commercial understanding of busi-
Vol. 1969: 588]
of the Lawrence Court that the Act creates a body of federal common law to govern all questions surrounding arbitration appears to have been vindicated in Prima. 69 nessmen. A party induced to sign a contract containing a standard form arbitration clause can hardly be deemed to have intended to arbitrate the purely legal question of whether the entire contract is voidable because of fraudulent misrepresentations of solvency by the other party.
Unanswered by Prima is whether state or "federal" law is to be applied in determining the validity of the principal contract whenever it is specifically alleged that the arbitration clause was induced by fraud. The statute itself is ambiguous. Section 2 states merely that the guarantees of the Act become inoperative when the arbitration agreement is questioned "upon such grounds as exist at law or in equity for the revocation of any contract." 9 U.S.C. § 2 (1964) Where only limited portions of a contract are arbitrable and the validity of the entire contract is challenged, additional problems are created. A decision by an arbitrator is binding as to those items properly submitted to his consideration in conformity with the arbitration agreement, unless the award is modified upon one of the statutory grounds. See generally W. STURGEs, supra note 28, § § 225-36, 289-307 . See also note 28 supra. Presumably, however, the arbitrator's determination of contractual validity would not be final as to those contract provisions excluded from arbitral' consideration under the agreement. Thus, in a judicial proceeding in which a non-arbitrable provision is subsequently challenged, a court might be presented with the possibility'of declaring a contract invalid even though portions of it had previously been adjudged enforceable by an arbitrator. The real difficulty arises when enforcement of an award is sought prior to a judicial determination of the contract's validity. A party receiving an adverse decree from an arbitrator could effectively delay enforcement by challenging the contract's validity in a court proceeding, thereby subverting the goals of arbitration. See note 21 supra.
Even where the validity of the arbitration clause is not questioned, broad arbitration agreements similar to that in Prima, see note 12 supra, give rise to interpretive problems, since those disputes which are proper subjects for arbitration under a broad agreement have not yet been determined. One federal court has held that an antitrust claim may be arbitrated under such a clause. American Safety Equip. Corp. v Untreated by the Court, however, are several constitutional issues raised by the separability doctrine. Since the size of an arbitrator's fee may depend upon the length of his deliberations, as urged by Mr. Justice Black in his dissent, 70 it is in an arbitrator's own interest to refuse to find fraud in the making of the arbitration agreement, or in the making of the principal contract, in order to retain jurisdiciton. 7 1 Decisions by an official who has a "direct, personal, substantial, pecuniary interest" in the outcome of a proceeding have been overturned by the Supreme Court as a deprivation of the litigant's right to due process. 72 Arguably, such a rationale would emcompass an arbitrator's interest in an arbitration proceeding since a determination of contract validity seems to promote his pecuniary advantage. 73 The extent of the arbitrator's remuneration, however, is necessarily contingent upon the existence of a continued controversy, or future controversies, between the parties who sought the arbiter's services, and a decision in favor of contract validity may induce the losing party to settle voluntarily without further arbitration. Thus, the arbiter's interest is not as certain as that of a magistrate who is entitled to a percentage of each fine assessed. In fact, in the majority of instances the arbitrator receives no 'o 388 U.S. at 416 (Black, J., dissenting). 1171 (1927) . Tumey involved a conviction for unlawful possession of liquor. Under state law, money received in payment of a fine was to be divided equally between the state and township treasuries. In the municipality in question, the township's share was to be used to finance enforcement of the liquor law and to compensate the mayor for hearing 'cases involving infractions of that law. The Supreme Court overturned the conviction rendered by the mayor, reasoning that the latter's pecuniary interest in the outcome violated the defendant's right to due process of law. (1816), in which the Massachusetts Supreme Court disallowed an arrest warrant issued by a magistrate because the magistrate was an inhabitant of the town which was to receive any fine assessed under the particular offense -charged. Said the court: "Any interest .... however small, has been held sufficient to render a judge incompetent." Id. at 340. Is See note 71 supra and accompanying text.
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DUKE LAW JOURNAL compensation regardless of the length of his deliberations v4 Moreover, the Arbitration Act provisions allowing judicial reversal of an award for fraud or corruption mitigate the possibility of arbitral bias, 75 although the judiciary has historically been reluctant to reverse the findings of an arbitrator. 6 Further, partiality and fraud, while matters of evidence, are difficult of proof.7 7 Thus, in those instances in which an arbitral fee is affected by a preliminary finding by an arbitrator as to the validity of a contract, a more extensive judicial inquiry into the actual arbitration proceedings would seem desirable whenever review is sought.g The format attendant arbitration, in combination with the separability doctrine, presents an additional constitutional complication. The seventh amendment extends the right to jury trial to all suits at common law. Since fraud in the inducement of a contract was actionable at common law,7 9 the parties in Prima would normally be entitled to a jury trial of Prima's action for rescission under the dictates of the seventh amendment. 8 0 Arbitration does not qualify as a jury trial since it is a non-judicial proceeding conducted by a selected individual or individuals, and not a trial before a panel of randomly chosen peers. 81 Consequently, unless it can be said -that the right -to jury trial had been waived, 82 the Prima decision would seem to deny the seventh amendment guarantee by submitting the question of the validity of the consulting agreement to an arbitrator. If entered into willingly and with full knowledge of its ramifications, the arbitration agreement could be viewed as such a waiver. 8 3 As a practical matter, however, parties to an arbitration contract are not likely to anticipate the need for either an arbitral or judicial determination of contractual validity, 74 Id. 75See 9 U.S.C. § § 10-11 (1964) ; note 28 supra and accompanying text. 77 See W. STUoEs, supra note 76, § § 364-67 . 78 The Arbitration Act provides for judicial review of an arbitral award in the federal district court for the district in which the award was made. 9 U.S.C. § § 10-11 (1964) . Review may be requested by either party to the award within the confines set forth in § § 10-11 of the Act. See note 28 supra. One writer has suggested that the Uniform Commercial Code provides a greater opportunity for state court review of an arbitrator's award than do the various state arbitration statutes. [Vol. 1968: 588 ARBITRATION ACT and the contract would not be an expression of their intent on this matter. To find a valid waiver, therefore, evidence of an affirmative disclaimer would appear indispensable. For this reason, the separability doctrine, at least as applied retrospectively to the parties in Prima, would seem a harsh procedure. Yet, by requiring the parties to enumerate specifically those issues in the contract which are to be juridically considered in order to overcome the presumption of arbitral jurisdiction, the Prima Court is giving effect to the congressional policy in favor of arbitration. 8 4 In order to apply the Arbitration Act and the separability doctrine to the facts in Prima, the Supreme Court had to determine whether, as Bernhardt intimated, state law was controlling by virtue of Erie and Guaranty Trust.
5
Contending that Prima was not a "simple" diversity case, the majority expressly denied that either the substantive-procedural dualism of Erie or the "outcome-determinative" test of Guaranty Trust were relevant. Instead, the Court viewed the issue to be "whether Congress may prescribe how federal courts are to conduct themselves with respect to subject matter over which Congress plainly has power to legislate.
' 8 6 So framed, the question dictated an affirmative answer. The Court completed its analysis by declaring the Act to be a legitimate exercise of the federal commerce power, regulating federal court treatment of a federal claim. 8 7 In its establishment of the substantive rules of the Act as giving rise to a federal right, Prima is entirely consistent with Bernhardt, for the latter questioned the Arbitration Act's constitutionality in terms of federal court treatment of a state-created right and did not rule upon the Act's constitutional antecedents. 88 However, by speaking only of federal court enforcement of the Act and the separability doctrine, 89 ., dissenting) . The factual situation of Prima does not present the equal protection objection in its clearest form, for the Court did not have to deal with a state court's refusal to apply the Arbitration Act to an interstate arbitration agreement. Since Prima's action for recision was brought in a federal district court on diversity grounds, the Court did not have to consider the propriety of state court adherence to the Act. For this reason, one may read the Court's refusal to adopt the Lawrence rationale that the mandate of § 2 is binding upon the states as a conscious attempt to limit Prima to its facts. However, the majority's statement that Prima was not a "simple diversity case," id. at 405, arguably suggests that the Court viewed the Vol. 1968: 5881 DUKE LAW JOURNAL able to gain access to the federal courts for enforcement of the Act's substantive rules. Not only would removal be unavailable to a resident defendant, 9 1 but also original federal actions are subject to the dual jurisdictional requirements set forth in the procedural sections of the Act.
92
Section 4, for example, states that a party seeking enforcement of an arbitration agreement "may petition any United States District Court, which, save for such agreement, would have jurisdiction .... '93 Recourse to the federal courts, therefore, is contingent upon the existence of both an arbitration agreement in a contract involving interstate commerce and separate federal question or diversity jurisdictional grounds.
94 If the Arbitration Act applies only in the federal courts, this double jurisdictional requirement, together with the limitations of the federal removal statute, subjects a resident of a state hostile to arbitration to differing state and federal court treatment of a contract within the purview of the Act. For example, if a claim of fraudulent inducement is brought in a state court, the state court would adjudicate, administering state contract law. The same claim brought in the local federal court would, as a consequence of the "separability doctrine," be determined by an arbiter in compliance with the arbitration agreement. Hence, where a resident is sued in a local state court, case as without the scope of Erie, and thus saw no need to extend the Act to the states in order to sustain its constitutionality. Yet, in denying the applicability of the ErieGuaranty Trust doctrine because the Act provides a federal cause of action, id. at 404-05, the majority has not dealt with the rationale of Erie that concurrent state and federal court jurisdiction should not give rise to "forum-shopping" and "unconstitutional discrimination." Id. § 1441 (1964) . Since the Arbitration Act itself does not grant the federal district courts original jurisdiction, see note 26 supra and text accompanying notes 29 supra & 92-4 infra, or federal question jurisdiction, see note 96 infra and accompanying text, an action based upon the Act will be removable "only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought." 28 U.S.C . § 1441(b) (1964) . 9 2 See 9 U.S.C. § § 3-13 (1964 sections also assume federal .jurisdiction acquired independent of the Act itself. See 9 U.S.C. § § 3, 5-13 (1964) ; cf. note 94 infra. 4 It seems clear that the Act itself does not furnish federal question jurisdiction. The Lawrence court reached this conclusion, 271 F.2d at 408-09, as did the dissent in Prima, 388 U.S. at 420 & n.24 (Black, J., dissenting). The courts and commentators are in general agreement with this proposition. See, e.g., Mengel Co. v. Nashville Paper Prods. & Spec. Workers Union, 221 F.2d 644, 648 (6th Cir. 1955 580, 586 & n.13 (1952) . But see Note, 69 YAL. LJ. 847, 861-63 (1960) .
(Vol. 1968: 588 ARBITRATION ACT and cannot remove, he is prevented from resorting to the otherwise available federal remedy of the Act. Even if the substantive provisions of the Act were invoked to establish a concurrent original federal action, the federal anti-injunction statute would presumably prevent the resident defendant from successfully enjoining the state court proceeding. 95 While the defendant might obtain a section 4 compulsion order in a federal court, 96 enforcement of the resultant award would be precluded if the state court reached a judgment in the interim. 97 In numerous instances then, due to the dual jurisdictional requirements of the Act, the general removal statute, and the fact that the Act itself does not provide for separate federal question jurisdiction, a party may be forced to accept differing state and federal court treatment of a single cause of action. § 2283 (1964) . The Arbitration Act does not grant the federal courts power to stay state court proceedings. Similarly, in enjoining'a state proceeding in order to compel arbitration under § 4 of the Act, a federal court would not be acting to protect or effectuate a judgment. Thus, the only one of the three conditions iq § 2283 which might apply in this instance would be an attempt by a federal court to protect its jurisdiction. 'd, 183 F.2d 57 (8th Cir. 1956i ). The district court in Fremont reserved decision on this question, but the court of appeals intimated that, even if the plaintiff had been entitled on the merits to specific performance of an arbitration agreement, the federal court was without power to provide this remedy once a state court action had been commenced. Id. at 60. § 4 (1964 129, 136-37 (1967) .
08 A ready solution to the equal protection dilemma posed by Prima would be to allow removal to the federal courts .regardless of the citizenship of the parties. Such a result would be achieved under alternatives offered in recent re-examinations of federal jurisdiction. Commenting on an American Law Institute study (ALI Study of the Division of Jurisdiction Between State and Federal Courts, Official Draft No. 3, 1965) , Professor Wright stated that the drafters felt that there was a need for uniformity as to federal questions, and, therefore, a defendant ought to be permitted to gain entrance to a federal court if he has a "federal defense." Wright, Federal Question Jurisdiction, 17 S.C.L. REv. 660, 664-65 (1965 -3] , at 75 (removal statutes are strictly construed by the courts). Of course, the simplest solution to the problem posed by Prima would be for Congress to specify that if a state chooses to accept litigation concerned with arbitration of contracts affecting interstate commerce, it must adopt § § 1 and 2 as governing rules. Yet, there is no indication that congressional review of the Act is anticipated.
1 See, e.g., McLaughlin v. Florida, 379 U.S. 184, 191 (1964) (classification must be "reasonable in light of [the statute's] purpose"); Boiling v. Sharpe, 347 U.S. 497, 500 (1954) (classification reasonably related to a "proper governmental objective"); Truax v. Raich, 239 U.S. 33, 42 (1915) ("reasonable classification implies action consistent with the legitimate interests of the State").
1-9 U.S.C. § 2 (1964). 101But cf. Guaranty Trust v. York, 326 U.S. 99, 105 (1945) : "In giving federal courts 'cognizance' of equity suits in cases of diversity jurisdiction, Congress never gave, nor did the federal courts ever claim, -the power to deny substantive rights created by State law or to create substantive rights denied by State law.
'This does not mean that whatever equitable remedy is available in a State court must be available in a diversity suit in a federal court, or conversely, that a federal court may not afford an equitable remedy not available in a State court." Arbitration Law and Its Application, 11 A.B.A.J. 153, 155 (1925) .
[Vol. 1968: 588 language which seemingly would support enforcement of all arbitration provisions contained in interstate contracts, a judicial resolution which would leave some agreements at the mercy of contrary state law appears to be an unresponsive attempt to effectuate the policy of the Act. Arguably, however, such limitation on the scope of the Act can be rationalized as an accommodation of the significant state interest in the enforceability of contracts generally. There are indications in the legislative history of the Arbitration Act that Congress did not wish to "bludgeon" the states into adopting arbitration enforcement. 103 Also, it seems arguable that Congress wished to lead by example in this field, hoping the states would enact similar legislation. 104 Indeed the Act, by leaving the states free of federal domination in an area of legitimate state concern, may be viewed as an attempted promotion of creative federalism. 05 Thus, if unequal protection occurs, it results from the nature of federalism, and not from an over-inclusive or an under-inclusive classification of persons afforded a remedy under an act of Congress. Even if the equal protection issue is avoidable, however, a significant "forum-shopping" problem remains as long as the Act is held applicable solely in the federal courts. The forum-shopping problem, together with the desirability of vindicating the policy of the Arbitration Act, argues in favor of applying the Act to the states in the manner of section 301 of the Taft-Hartley Act. 0 6 Yet, the history underlying the passage of the Arbitration Act is not comparable to the labor unrest which prompted the federal labor laws, and the national policy in favor of arbitration may not appear to be as compelling as that supporting effective collective bargaining. 1 0 7 However, the majority opinion in Prima seems to lay the foundation for the refutation of this policy distinction. Except in those instances where the "making" of the arbitration provision itself is in issue, the doctrine of separability enunciated in Prima mandates the enforcement of broad arbitration provisions. By holding that Congress, through section 4 of the Act, explicitly directed the federal courts to apply this expansive doctrine in order to vindicate "the unmistakably clear congressional purpose that arbitration procedure ... be speedy and Sess., ser. 4, vol. 1, at 28, 39-40 (1924) . 10 4 id. 105 See 388 U.S. at 405-06 n.13; notes 9 & 28 supra. But see note 21 supra. Since § § 3 and 4 of the Arbitration Act provide equitable remedies, Congress may also have hesitated to extend the Act to the states out of deference to the historical lack of equity powers in various state jurisdictions. Cf. 1-2 J. MooRa, FEDERAL PAcrcnE 0.6 [2.-2J, at 216; 2.03, at 314-15; 2.09, at 440,455-56 (1964) .
'0L Labor-Management Relations Act (Taft-Hartley Act) § 301, 29 U.S.C. § 185 (1964) .
107 See Note, 69 YALE LJ. 847, 859-60 (1960) ; cf. 46 VA. L. Rav. 340, (1960).
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not subject to delay -and obstruction in the courts," 1 0 8 the Prima court has, in effect, determined that the congressionally expressed national policy in favor of arbitration is very strong indeed. Further, the danger of disparate state and federal court treatment of a federal remedy is presently as immediate in the arbitration context as that confronting the Supreme Court in its interpretation of section 301.109 The Arbitration Act is perhaps more readily interpreted as applicable to the states than is section 301 since the latter provides only for the bringing of a suit in a federal court when there has been a violation of a labor contract. 11 0 Section 2 of the Arbitration Act, on the other hand, states in substantive terms that all agreements covered by the Act are "valid, irrevocable, and enforceable," and is not framed simply in terms of providing access to the federal courts."' In addition, Prima's endorsement of the Act as "national substantive law" would appear to be analogous to Supreme Court rulings in Textile Workers Union v. Textually, the Arbitration Act lends itself to a bifurcated construction which would permit an extension of the Act to the states. Sections 1 and 2 do not refer to any particular court for the validation of contracts "involving commerce," -and may be distinguished from the procedural portions which are addressed to the federal courts alone. Language in Bernhardt that the Thus, to avoid the forum-shopping difficulty and strengthen the significant national policy in favor of arbitration, the Supreme Court may extend at least sections 1 and 2 to the states.
there will very likely be at least diversity jurisdiction, and, therefore, there would be no difficulty in gaining access to the federal courts. Thus, Prima will likely have a significant impact on all international arbitration agreements involving American corporations, resulting in uniform enforcement of such agreements in the federal courts. [ V'ol. 1968: 588 
